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NTSB Order No. EA-4416

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 2nd day of January, 1996

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13943
V.

ARTHUR F. PRI OR,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Both the Adm nistrator and the respondent have appeal ed from
the oral initial decision of Admnistrative Law Judge WIliamR
Mul I'ins, rendered at the conclusion of an evidentiary hearing on
April 27, 1995.%' By that decision, the |law judge reduced the

period of suspension from 365 to 40 days, after finding that the

'An excerpt fromthe hearing transcript containing the
initial decision is attached.

6637



2

Adm nistrator failed to prove all the allegations in the
suspension order (conplaint). Specifically, he dism ssed the
vi ol ations of sections 91.119(a) and (b) of the Federal Aviation
Regul ations ("FAR " 14 C.F.R Part 91) and upheld only the
viol ation of 91.13(a).? As discussed infra, we grant the
Adm ni strator's appeal and deny the respondent's appeal .

The underlying facts are as follows. On Sunday, February
28, 1993, respondent acted as pilot-in-command of an Aerostar
International S-61A hot air balloon, on a passenger-carrying
flight which took off near San Marcos, California. Respondent
testified that before taking off, it appeared that the wind would
carry the balloon west, away fromthe town of Escondido. After

t he ball oon was | aunched, however, the w nds shifted and the

°The regul ations read, in pertinent part:
8§ 91.13 Carel ess or reckless operation.

(a) Aircraft operations for the purpose of air
navi gation. No person may operate an aircraft in a carel ess
or reckless manner so as to endanger the life or property of
anot her .

8§ 91.119 Mninmum safe altitudes: GCeneral.

Except where necessary for takeoff or |anding, no
person may operate an aircraft below the follow ng
al titudes:

(a) Anywhere. An altitude allowing, if a power unit
fails, an energency |anding w thout undue hazard to persons
or property on the surface.

(b) Over congested areas. Over any congested area of
acity, town, or settlenent, or over any open air assenbly
of persons, an altitude of 1,000 feet above the highest
obstacle within a horizontal radius of 2,000 feet or the
aircraft.
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bal | oon began to drift toward the Cty of Escondido. He tried
several different altitudes, but there was no change.

Respondent first landed in an enpty parking |ot near the
i ntersection of Rock Springs Road and M ssion Avenue in Escondi do
sonetine after 8 a.m to exchange passengers. Escondido Police
O ficer Dana Gravette observed the landing and testified that the
bal | oon, which she had seen "flying at |ow altitude throughout
t he norning," approached the intersection at an altitude of about
500- 600 feet, and | anded | ess than 50 feet froma building, 30
feet frompower lines, and |l ess than 50 feet fromlight poles.
(Transcript (Tr.) at 34-36, 44.) The parking | ot where the
bal | oon | anded was |l ess than 70 feet wide and located in the Cty
of Escondido, in a popul ated area, where there are several
busi nesses.® (Tr. at 33, 39, 46.) A few cars were proceedi ng
through the intersection at the time and they sl owed down as the
drivers watched the balloon. (Tr. at 31.)

After exchangi ng passengers, the balloon took off, traveling
again over the Gty of Escondido. Police Oficer Ben Martinez
testified that he saw the ball oon, just over the trees, descend
near the intersection of Third Avenue and Juniper Street in a
busy area of Escondido. It landed in a 40-foot w de parking |ot,
within 50 feet of power lines, 15 feet fromtrees, and 15 feet
froma building. (Tr. at 53, 66.) Pedestrians had gat hered and

there were several vehicles on the two busy streets. After

5An FAA inspector testified that he neasured the parking | ot
and its dinensions were 66 feet by 177 feet. (Tr. at 92.)
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respondent exchanged passengers, the balloon took off again.
Oficer Martinez estimated that the ball oon was about 500 feet
fromthe highest obstacle when it reached level flight. (Tr. at
62.) Respondent next attenpted another | andi ng, ascended again,
and ultimately |landed outside the city line. Oficer Mrtinez
stated that respondent was issued a citation for (and pl eaded
guilty to) violating a city ordi nance which prohibits taking off
or landing aircraft in the Cty of Escondi do w thout
aut hori zation fromthe chief of police.

An FAA inspector/safety program nmanager testified that the
landings within the City of Escondido and their concomtant
t akeof fs were, at mninum carel ess because both sites were in
congested areas and dangerously close to power |lines. He opined
that, unl ess respondent was experiencing an energency, he shoul d
not have | anded at or taken off fromthose locations.* He
concl uded that respondent's |ow flight was not necessary for
takeof f or |andi ng.

Respondent admtted that he flew | ess than 1,000 feet over
t he hi ghest obstacle but insists that his actions were necessary
for takeoff and |l anding. He asserted that the areas where he
| anded were not congested at that tinme of day and, in any event,
bal | oons shoul d be judged by a different standard than fixed-w ng
aircraft because, in a balloon, a |oss of power at a higher

altitude is actually nore dangerous to the ball oon occupants than

‘Respondent did not assert that an energency situation had
occurr ed.
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a loss of power at a lower altitude. This position was
corroborated by the testinony of another veteran ball oon pilot,
who testified that respondent's |anding sites were appropriate,
given that the winds were only 1-2 knots. (Tr. at 194.)
Respondent further contended that the only tinme he was bel ow
1,000 feet was when it was necessary for takeoff or landing. As
an experienced balloon pilot, he argued, he had the skill to | and
and take off at the sites he chose, as evidenced by the fact that
no one was injured and no property was damaged.’

After hearing the testinony and review ng the evidence, the
| aw j udge determ ned that FAR sections 91.119(a) and (b) were
i napplicable to this case, apparently concluding that if the
respondent believed he had an adequate reason for |andi ng where
and when he did, then those | andings were "necessary," and,

therefore, could not violate the regulation.® The |aw judge did,

®Respondent stated that the balloon pilot should have the
unbridl ed autonony to determ ne whether a site is appropriate for
| anding at that nonment. He further testified that

| had al ways been under the inpression up to this tinme
that the FAA was w se enough to let [the balloon pilot]
have this authority to make that decision w thout
interfering with that authority by holding the pil ot

responsible for the results of that decision. [|f that
| andi ng was a safe | anding and everyone was okay, then
his site selection decision was a good decision. |f an

acci dent occurred he, perhaps, nmade a poor decision and
he could then be reviewed by the FAA to determne if he
was carel ess or needed to get better pilot skills.

(Tr. at 156.)

®The |l aw judge stated, "lI'mgoing to find in this case today
that it was necessary for you to |land at those areas, that you
made a determnation that it was necessary and therefore, the --
that portion of the applicability of FAR 119(a) and (b) just
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however, find that respondent violated section 91.13(a) by
landing in the Cty of Escondido in deliberate violation of a
city ordinance. He reasoned that respondent's actions
preci pitated a dangerous situation with regard to the third
| andi ng because the police, in the performance of their duties,
detai ned the chase crew whil e respondent was attenpting to |and.

Based on our review of the transcript, briefs, and evi dence,
we are obliged to reverse the initial decision and constrained to
express sone dismay with the | aw judge's apparent disregard for
the anpl e Board precedent on the issues presented in this case.
The application of the | anguage in section 91.119 (fornerly
91.79) regarding low altitude flight that is "necessary for
takeoff and landing” is well-established. For exanple, in the

case of Adm nistrator v. Cobb and O Connor, 3 NTSB 98, 100,

aff'd, 572 F.2d 202 (9th Cr. 1977), which was cited by the
Adm ni strator during closing argunent, two pilots were found to
have operated two fixed-wing aircraft within 500 feet of
obstacl es on the ground over a sparsely popul ated area and then
| anded on a taxiway. The Board, after concluding that the
respondents exerci sed poor judgnent in choosing a landing site
that necessitated low flight over buildings, power |ines, cars,
and peopl e, stated:
We cannot accept respondents' proposition that the | ow
altitudes at which their aircraft were operated were excused
by the prefatory clause of section 91.79. As the |aw judge
(..continued)
doesn't apply in this case.” (Initial Decision at 233.)

He did not address the subsequent takeoffs.
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stated, respondents' interpretation of the above regul ation
woul d in effect excuse |low flight where necessary for 'any
takeoff or any |l anding fromany area anywhere at any tine.'

Such an interpretation is patently fallacious in that it
woul d excuse |low flight regardl ess of the appropriateness of
the |l anding site.

Id. at 100 (citation omtted). Simlarly, in Admnistrator v.

Kittleson, NTSB Order No. EA-4068 (1994), the Board di scussed
when |low flight was "necessary for takeoff and |anding"” under
section 91.119(c):

[ Rl espondent could not sinply choose any takeoff route or
time and call it necessary. He nust nmake a reasonabl e,
appropriate choice, or the regulation has no neani ng.

Adm nistrator v. Lewis & Lewis, 3 NISB 878 (1978). W,
thus, reject respondent’s contention that the rul e does not
apply sinply because he was conducting a takeoff.

Id. at 4.

In the context of balloon flight, we refer to Adm ni strator

v. Rees, 4 NTSB 1323 (1984). In Rees, the respondent's
comercial pilot certificate was revoked for violations of
sections 91.119(a), (b), and (c), and 91.13(a)’ in connection

with four incidents of operating a hot air balloon in low flight.

We determ ned that the appropriateness of the landing site, "in
terms of the necessity for landing there," is part of the
equation when evaluating a pilot's |anding choices. 1d. at 1324.

Simlarly, in Admnistrator v. Cory, 6 NTSB 536 (1988) (60-day

suspension), the respondent operated a balloon in low flight over
resi dences and other structures and | anded in a parking | ot near
cars and light poles. The Board found that the |aw judge

correctly considered the suitability of the landing site in his

"Then cited as sections 91.79(a), (b), and (c) and 91.09.
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anal ysi s when he concl uded that respondent's |ow flight was not
necessary for landing. |If the landing site is inappropriate
under the circunstances, then the |low flight cannot be excused
under the regul ation as necessary for |anding.?

Wiile in the instant case, the Adm nistrator does not
address head-on the issue of other appropriate |anding sites, the
facts as established indicate that respondent's third | andi ng,
effected outside the Gty of Escondido, took place in an area
that was significantly | ess congested than the areas of the first
two landings.? Therefore, respondent certainly had the option to
refrain fromlanding in the Gty of Escondido and, instead, |and

the balloon in a nore suitable |ocation.?®

8See Administrator v. Van De Hoef, 5 NTSB 1050 (1986),
aff'd, 850 F.2d 629 (10th Gr.), where a balloon pilot was found
to have operated above a congested area bel ow an altitude of
1,000 feet above the highest obstacle. Specifically, he operated
the aircraft over Seattle, Washington, and | anded in a northwest
suburb of the city. W agreed with the |aw judge that both the
takeof f and |l anding sites were inappropriate and, thus, did not
involve permssible low flight. I1d. at 1052. Just as in the
instant case, while the low flight nmay have been a prerequisite
to the questioned | anding, that |anding itself was i nappropriate.
The Board upheld a 90-day suspension of the respondent's
comercial pilot certificate.

See also Adm nistrator v. WIllauer, NISB Order No. EA-3944
(1993), another balloon Tow flight case, where, citing Cory and
Rees, supra, we noted, "Board precedent is clear that the
prefatory language of 91.79 wll not serve to excuse a pil ot
unl ess the evidence establishes that the chosen | anding site was
suitable.” Id. at 7. Sanction was waived under the provisions
of the Aviation Safety Reporting Program

°Respondent testified that the balloon went over sone fields
and a sparsely popul ated residential area. (Tr. at 157.)

See Rees, supra, at 1324, where we stated,

[We think it clear that the | aw judge' s concl usion
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G ven the facts as established by the testinony of the two
police officers, the FAA inspector, and respondent hinself, the
two landings in the Gty of Escondido occurred in congested areas
that, based on Board precedent, were not appropriate for takeoff
or landing. Both landing sites were unsuitable due to their
close proximty to power |ines, buildings, and trees and the
availability of alternative sites.' Respondent was not faced
wi th an energency situation, but instead was anxious to pl ease
his custonmers and provide each with a 30-m nute balloon ride. As
such, the low flights were not necessary for takeoff or | anding,
wi thin the neaning of the regul ation.

Respondent's argunment that section 91.119 should not apply

to ball oons was squarely addressed in Rees, supra, at 1325, and

is not, as respondent contends, "being newy applied to
ball oons."” (Respondent's Reply Brief at 5.) |In Rees, the Board

agreed with the Adm nistrator's interpretation that a balloon's

heater is its "power unit,"” the failure of which is addressed in

(..continued)
that these sites were inappropriate i s based not
"solely' on the fact that they were w thin congested
areas, but also on the availability of alternative
sites respondent could have enpl oyed which, not being
wi thin congested areas, would not have entailed the
risks to persons and property below that these |anding
sites, close to residences and power |ines, posed and
that the regulation is intended to mnimze or avoid.

"That the Administrator did not offer definitive evidence
of the wind speed at the tinme of the |andings or takeoffs is
i nconsequential, given the apparent unsuitability of the sites
for takeoff and | andi ng.
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section 91.119(a).* We rejected the argunment in Rees that,

because bal |l oons have less | ateral control over where they wl|
land if a heater fails, the regulation does not apply to
bal | oons.*® NMbreover, FAR section 91.119(a) seeks to minimze
the hazard an aircraft's low flying poses to persons and property
"on the surface,” not to those in the aircraft.

Based on the foregoing, we will uphold the Admnnistrator's
order alleging that respondent violated FAR sections 91.119(a),
(b), and 91.13(a) through the two | andings and takeoffs within

the City of Escondido.* Regarding sanction, the Admi nistrator

2Unli ke the situation for helicopters, section 91.119 does
not contain a specific exception for ball oons.

BIn disagreeing with the respondent's notion that the
regul ati on does not apply to balloons, we noted,

The circunstance that a ball oon has | ess |ateral

control followng a power unit failure than other
aircraft and thus would have less ability to avoid
collision with persons or property on the ground in an
energency | andi ng does not point to inapplicability of
the regulation. It would suggest, rather, a reading
that this regul ation does not permt balloons to
operate over any congested area at any altitude. W do
not understand the Adm nistrator to be urging such a
view in this case.

Rees at 1325, n. 12.

YAs to respondent's violation of the Escondi do ordi nance
prohibiting landing an aircraft in the city without the consent
of the chief of police, whether it, in and of itself, evidences
carel ess operation is of no nonent in the instant case, since the
section 91.13(a) violation is residual to the other charges and,

t herefore, established.

Al so, given our disposition of the case, we need not address
the issue of whether the | aw judge erred by allow ng respondent
to introduce into evidence unauthenticated vi deotapes of
ball ooning filnmed at a | ocation other than the ones at issue,
with a different balloon, for the purpose of proving what types
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originally sought a 365-day suspension, based on the incidents
t hensel ves and respondent’'s violation history. However, the
par agr aphs addressi ng respondent’'s violation history were
wi thdrawn fromthe conplaint by anendnent dated April 7, 1995.
Taking that into consideration, along with the sanction gui dance
tabl e which recormmends a 60 to 180-day suspension for |ow flight
over a congested area, and the fact that there were two | andi ngs
and two takeoffs in areas unsuitable for those purposes, we
beli eve that a 300-day suspension of respondent's conmerci al

pilot certificate is warranted. '

(..continued) _
of balloon operation the FAA had condoned in the past. |If it was
error, because of doubtful relevance, it was harm ess.

>On appeal, the Administrator first requested the
rei nstatenment of a 365-day suspension (Admnistrator's Brief at
31, 43, 46), and then argues that a 300-day suspension is
warranted. (Administrator's Brief at 44-45.) At the hearing,
FAA | nspector Ballenger testified that he utilized the sanction
gui dance tabl e and chose the maxi mnum suspension for 1) |anding or
take off fromranps or other inproper areas (recommended 30-120
days), and 2) failure to maintain required mninmum altitudes over
congested areas (recommended 60-180 days). He then added 65 days
because it was a commercial operation, respondent acted in
defiance of a |ocal ordinance, the crew was inexperienced, and
respondent had a violation history. (Tr. at 110.) Since the
Adm nistrator withdrew the references to respondent's violation
hi story fromthe conplaint and the maxi num suspensi on was al ready
bei ng sought, we find that a 300-day suspension is justified, as
argued in the Admnistrator's Brief at 44-45.
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ACCORDI NGY, IT I S ORDERED THAT:
1 The Adm nistrator's appeal is granted,
2 Respondent' s appeal is deni ed,;
3. The initial decision is reversed,;
4 The Adm nistrator's order is affirmed, in part, consistent
with this opinion; and
5. The 300-day suspension of respondent's airman certificate

shal | begin 30 days after service of this order.?®

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT and
GOGLI A, Menbers of the Board, concurred in the above opinion and
order.

®For the purpose of this order, respondent nust physically
surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



